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Association Activities 


AT THE January Stated Meeting of the Association a report by the 
Special Committee on the Proposed Zoning Law, Phillip W. 
Haberman, Jr., Chairman, was approved and the following reso- 
lution adopted: 


BE IT RESOLVED, that in the opinion of this Association, 
the present Zoning Resolution of the City of New York is 
inadequate and should be replaced; and be it further 


RESOLVED, that in the opinion of this Association the 
proposed Zoning Resolution prepared by Harrison, 
Ballard & Allen is a proper and suitable replacement ex- 
cept that 


1. The proposed Resolution should be amended so 
as to provide that wherever a specified period is pre- 
scribed for the termination of a non-conforming use, it 
shall be mandatory upon the Board of Standards and 
Appeals to grant a suitable extension thereof if it finds 
that such prescribed period is unreasonable or inade- 
quate for the amortization of the special value resulting 
from such non-conforming use; 
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2. The proposed Resolution should be amended so as 
to provide that any new uses adopted by the City Plan- 
ning Commission under Section 1615 shall become 
effective only when approved as provided in Section 200 
of the New York City Charter. 

g. This Association recognizes that the proposed 
Resolution may be in need of relaxation as to some of 
the formulae governing building shapes and land uses. 
It expresses no judgment on such questions, but recom- 
mends that such further study thereof as may be appro- 
priate be promptly authorized and pursued; 


and be it further 


RESOLVED, that subject to the preceding resolution, this 
Association endorses the proposed Zoning Resolution pre- 
pared by Harrison, Ballard & Allen and recommends its 
adoption. 


The meeting also approved the recommendation of the Com- 
mittee on the Municipal Court of the City of New York, William 
G. Mulligan, Chairman, that Arthur Wachtel be found qualified 
for appointment to the Municipal Court. 

Louis M. Loeb, Chairman of the Committee on the Judiciary, 
offered the following resolutions which were adopted: 


RESOLVED, that this Association urges the nomination 
by all parties and the election in November of Supreme 
Court Justice Van Voorhis as Associate Judge of the Court 
of Appeals. 


RESOLVED, that this Association recommends the re- 
nomination by all parties and the reelection of the follow- 
ing members of the Judiciary at the elections which are to 
be held this November: 

The Honorable Joseph M. Callahan, Justice of the Su- 
preme Court, Appellate Division, First Department 
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The Honorable Benjamin F. Schreiber, Justice of the 
Supreme Court, First District 

The Honorable Jacob Gould Schurman, Jr., Judge of 
the Court of General Sessions 


Mr. Loeb noted that the following judges’ terms will expire 
this year but who are ineligible for reelection because of having 
reached the mandatory age: The Honorable Edward S. Dore, 
Justice of the Supreme Court, Appellate Division, First Depart- 
ment; The Honorable Edward J. Glennon, Justice of the Su- 
preme Court, Appellate Division, First Department; The 
Honorable Eugene L. Brisach, Justice of the Supreme Court, 
First District; The Honorable Ernest E. L. Hammer, Justice of 
the Supreme Court, First District; The Honorable Henry S. 
Schimmel, Justice of the City Court (New York County); and 
The Honorable William S. Evans, Justice of the City Court 
(Bronx County). 

Mr. Loeb expressed the Association’s appreciation of the dis- 
tinguished services which have been rendered by these members 
of the judiciary and stated that the Committee on the Judiciary 
would urge the leaders of the major political parties to nominate 
worthy and outstanding successors to fill the vacancies which will 


be created. 
o@o 


ON JANUARY 29, a subcommittee of the Senate Judiciary Com- 
mittee held hearings in Washington on a joint resolution intro- 
duced by Senator John Marshall Butler of Maryland which 
proposes amendments to the Constitution of the United States 
relating to the composition and jurisdiction of the Supreme 
Court. The proposed amendments, were originally suggested to 
Senator Butler by the Association’s Special Committee on the 
Federal Courts, of which Edwin A. Falk is Chairman. The 
amendments also have the approval of the American Bar Asso- 
ciation. The amendments would fix the number of justices of 
the Court at nine, make retirement compulsory at the age of 75, 
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render future justices ineligible to become President or Vice 
President for five years after leaving the Court and, in constitu. 
tional cases, remove from the Congress its present power to im- 
pair the appellate jurisdiction of the Court. Among those who 
testified in favor of the proposals were The Honorable Owen J. 
Roberts, former Justice of the Supreme Court, and Harrison 


Tweed. 
oMo 


THE COMMITTEE on Medical Jurisprudence, Julius Isaacs, Chair- 
man, has transmitted to the Presiding Justice of the Appellate 
Division for the First Department, recommendations for a rule 
of court which would provide for the proper uniform protection 
of hospital records, subpoenaed to the Court. 


e@e 


IN THIS number of THE RECORD there is published a report by the 
Association’s Committee on Uniform State Laws, W. Hugh Peal, 
Chairman, which deals with the present status of the Code in the 
State of New York, its legislative history in other states in 1953 
and the changes which have been approved by its sponsors since 
the publication of the official text and comments in 1952. 

The Law Revision Commission will hold public hearings on 
the proposed Uniform Commercial Code in the Byrne Room at 
the House of the Association, on the following dates: February 
15 (Art. 2); March 1 and 2 (Art. 3 and 4); March 15 (Art. 7); 
March 22 (Art. 9); March 2g (Art. 5, 6, 8). 


e@o 


IN MID-SEPTEMBER, the President of the Association received a 
letter dated at Paris, France, September gth, and an invitation 
dated June 21st, 1953, from the “International Conference of 
Lawyers for the Defence of Democratic Liberties,” to attend a 
conference in Brussels, Belgium, on November 12th to 15th. 
Before the Association could take any action the dates of the 
conference were changed to January 4th—8th, 1954, its site was 
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changed to Vienna and another invitation to the postponed con- 
ference was received by the President on December 22, 1953. 

Mr. Webster’s reply, which was mailed on December 31, 1953, 
follows: 


Messrs. Giuseppe Nitti 
John Elton 
Gerard Lyon-Caen 
Initiating Committee 
International Conference of Lawyers 
for the Defence of Democratic Liberties 
Ehrbar-Sale 
4 Bezirk 
Muhlgasse go 
Vienna, Austria 


Dear Sirs: 


I have received, as President of The Association of the Bar of the City of 
New York, your invitation to the “International Conference of Lawyers for 
the Defence of Democratic Liberties” which you are sponsoring, and which 
is scheduled to be held in Vienna from January 4 to 8, 1954. I note from the 
invitation that you plan to have present lawyers from the Soviet Union and 
from other Communist countries. 

I have read the agenda and statement of principles to be considered at the 
proposed meeting, and noted in particular the following paragraph: 


“Guarantees of freedom of opinion and association, the principles 
of universal suffrage, the right of peoples to self-determination and 
a full life, the independence of the judiciary, the rights of the defence, 
the arbitrary powers of the police, abuse of preventive, administrative 
or police detention: all these things concern mankind and directly 
engage our responsibility as lawyers.” (Italics mine). 


Such information as is made available by the Soviet Union and other Com- 
munist countries would indicate that these principles are not recognized in 
those countries. This information includes the report published by the 
Soviet Union only last week with respect to the trial and execution of Beria 
and his associates, which is another instance of the so-called purge trial 
technique which was adopted in Russia before World War II. There have 
been similar instances in other Communist countries, such as the Mindszenty 
trial in Hungary and the Oatis trial in Czechoslovakia. On the basis of pub- 
lished information, all these trials follow a common pattern in which the 
accused is denied counsel of his own choosing; is submitted to cruel and 
inhuman treatment in order to extort a confession; is denied the right to call 
upon witnesses to testify in his behalf; and is tried and convicted in a closed 
proceeding without right of appeal. It is our understanding that the reason 
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for these procedures is that in Russia and in other Communist countries 
the Communist party is all-important and that all the branches of law en. 
forcement, including the judiciary, are subordinated to party directives, 
Under such a system we cannot see how the principles above stated can be 
attained. 

It would therefore be of interest to the members of our Association, and 
to lawyers everywhere who stand for the rights of the individual, if inquiries 
could be directed to the delegates from the Soviet Union and other Com. 
munist countries participating in the coming Conference, as to how they 
reconcile these procedures with your principles above stated. Under the 
term “The Independence of the Judiciary” inquiry could be made as to 
the independence of the judges at these trials; whether they were free from 
interference either by the Communist party or by the executive and whether 
they had judicial experience. Under the term “The Rights of the Defence,” 
inquiry could be made as to whether the accused received a fair and public 
trial; had the right to select counsel of his own choosing; was permitted to 
require the presence of witnesses and documentary evidence in his favor and 
to cross examine the prosecution's witnesses; and to have excluded confes- 
sions extorted by torture, duress, or other forms of cruel and inhuman treat- 
ment. The foregoing is merely illustrative as it seems to me the Conference's 
agenda would permit a thorough inquiry into the so-called purge trials. 

If such inquiries should be made, and you will inform me of the results, 
I will be happy to make the information available to our membership and to 
other bar associations in the United States. 

Yours very truly, 
(Sgd.) BETHUEL M. WEBSTER 
e@o 

‘THE PRESIDENT of the Association and Louis M. Loeb, Chairman 
of the Association’s Committee on the Judiciary, issued the fol- 
lowing statement to the press in connection with the appointment 
of John M. Harlan to the United States Court of Appeals, Second 
Circuit: 

“President Eisenhower and Attorney General Brownell are to 
be congratulated upon the appointment of John M. Harlan to 
the United States Court of Appeals for the Second Circuit. This 
is an ideal appointment and Mr. Harlan is a worthy successor to 
the long line of judges who have made this one of the greatest 
courts in the country. From 1925 to 1927 he served as Assistant 
United States Attorney for the Southern District of New York 
under Emory R. Buckner. He has been a Vice- President of The 
Association of the Bar of the City of New York and a Chairman of 
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its Committee on the Judiciary. Mr. Harlan is a graduate of 
Princeton University and Balliol College, Oxford University, 
where he was a Rhodes Scholar. During World War II Mr. 
Harlan was a Colonel in the 8th Air Force and was awarded the 
Legion of Merit and the Croix de Guerre with Palm by France 
and Belgium. Mr. Harlan is the grandson of Justice John M. 
Harlan, who served on the Supreme Court of the United States 
from 1877 to 1911. He is a member of the firm of Root, Ballan- 
tine, Harlan, Bushby & Palmer. Mr. Harlan has had a distin- 
guished career at the Bar as a trial lawyer in important litigation 
and comes to judicial service at an age when he can be expected 
to contribute many years of service to the court. Mr. Harlan will 


make a great judge.” 
e@o 


THE COMMITTEE on Law Reform, George G. Gallantz, Chairman, 
has under consideration the following subjects: Federal wire 
tapping; amendments to Section go of the Judiciary Law; the bi- 
ennial registration of lawyers, as proposed by the New York State 
Bar Association; and the question of the advisability of a public 
defender law. 

e@o 


IN CONNECTION with its investigation into calendar delay, the 
Committee on the City Court of the City of New York, Mathias 
F, Correa, Chairman, had as guests of the Committee at the De- 
cember meeting the following Justices of the City Court: Justice 
Solomon Boneparth, Justice Samuel C. Coleman, Justice William 
S. Evans, Justice Vincent A. Lupiano, Justice Arthur Markewich, 
Justice Francis E. Rivers and Justice Morris E. Spector. 

During the course of the meeting a full discussion was had of 
the so-called ““Bronx System.” The Committee also has under con- 
sideration the following subjects: City Court costs; inter-court 
assignment of judges; inter-court transfer of cases; cases involving 
insurance companies; cases involving the City of New York; spe- 
cial referees; supplemental proceedings; and administrative 
delays. 
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THE FOLLOWING publishers of law lists and legal directories have 
received certificates of compliance from the Standing Committee 
on Law Lists of the American Bar Association for their 1954 


editions. 


Commercial Law Lists 


A.C. A. List 
Associated Commercial Attorneys 
List 
165 Broadway 
New York 6, New York 


American Lawyers Quarterly 
The American Lawyers Company 
1712 N.B.C. Building 
Cleveland 14, Ohio 


B. A. Law List 
The B. A. Law List Company 
161 West Wisconsin Avenue 
Milwaukee 3, Wisconsin 


Clearing House Quarterly 
Attorneys National Clearing 
House Co. 
1645 Hennepin Avenue 
Minneapolis 3, Minnesota 


The Columbia List 
The Columbia Directory 
Company, Inc. 
320 Broadway 
New York 7, New York 


The Commercial Bar 
The Commercial Bar, Inc. 
521 Fifth Avenue 
New York 17, New York 


C-R-C Attorney Directory 
The C-R-C Law List Company, 
Inc. 
50 Church Street 
New York 7, New York 


Forwarders List of Attorneys 
Forwarders List Company 
38 South Dearborn Street 
Chicago 3, Illinois 


The General Bar 
The General Bar, Inc. 
36 West 44th Street 
New York 36, New York 


International Lawyers Law List 
International Lawyers Company, 
Inc. 
33 West 42nd Street 
New York 18, New York 


The National List 
The National List, Inc. 
75 West Street 
New York 6, New York 


Rand McNally List of Bank 
Recommended Attorneys 
Rand McNally & Company 
P.O. Box 7600 
Chicago 80, Illinois 


Wright-Holmes Law List 
Wright-Holmes Corporation 
225 West 34th Street 
New York 1, New York 


General Law Lists 


American Bank Attorneys 
American Bank Attorneys 
18 Brattle Street 
Cambridge 38, Massachusetts 


The American Bar 
The James C. Fifield Company 
121 West Franklin 
Minneapolis 4, Minnesota 
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General Law Lists—continued 


The Bar Register 
The Bar Register Company, Inc. 
One Prospect Street 
Summit 1, New Jersey 


Campbell’s List 
Campbell’s List, Inc. 
go5 Orange Avenue 
Winter Park, Florida 


International Trial Lawyers 
Central Guarantee Company, Inc. 
141 West Jackson Boulevard 
Chicago 4, Illinois 


The Lawyers Directory 
The Lawyers Directory, Inc. 
17 South High Street 
Columbus 15, Ohio 


The Lawyers’ List 
Law List Publishing Company 
111 Fifth Avenue 
New York 3, New York 


Russell Law List 
Russell Law List 
10 East 4oth Street 
New York 16, New York 


General Legal Directory 


Martindale-Hubbell Law Directory 
Martindale-Hubbell, Inc. 
One Prospect Street 
Summit 1, New Jersey 


Insurance Law Lists 


Best’s Recommended Insurance 
Attorneys 
Alfred M. Best Company, Inc. 
75 Fulton Street 
New York 7, New York 


Hine’s Insurance Counsel 
Hine’s Legal Directory, Inc. 
38 South Dearborn Street 
Chicago 3, Illinois 


The Insurance Bar 
The Bar List Publishing Company 
State Bank Building 
Evanston, Illinois 


The Underwriters List 
Underwriters List Publishing 
Company 
go8 East Eighth Street 
Cincinnati 2, Ohio 


Probate Law Lists 


Recommended Probate Counsel 
Central Guarantee Company, Inc. 
141 West Jackson Boulevard 
Chicago 4, Illinois 


Sullivan’s Probate Directory 
Sullivan’s Probate Directory, Inc. 
84 Cherry Street 
Galesburg, Illinois 


State Legal Directories 


The following state legal directories published by The Legal Directories 
Publishing Company, 1072 Gayley Avenue, Los Angeles 24, California 


Arkansas-Louisiana Legal Directory 


Delaware-Maryland-New Jersey 
Legal Directory 


Florida-Georgia Legal Directory 
Illinois Legal Directory 


Indiana Legal Directory 

Iowa Legal Directory 

Kansas Legal Directory 
Kentucky-Tennessee Legal Directory 


Missouri Legal Directory 
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State Legal Directories—continued Pacific Coast Legal Directory (for 

Mountain States Legal Directory the States of Arizona, California, 
(for the States of Colorado, Nevada, Oregon and Washing- 
Idaho, Montana, New Mexico, ton) 


Utah and Wyomi , 
a yoming) Pennsylvania Legal Directory 
New York Legal Directory 


Ohio Legal Directory Texas Legal Directory 


Oklahoma Legal Directory Wisconsin Legal Directory 


Foreign Law Lists 


Canadian Credit Men’s Commercial The International Law List 
Law and Legal Directory L. Corper-Mordaunt & Company 
Canadian Credit Men’s Trust As- Pitman House 
sociation, Ltd. Parker Street 
137 Wellington Street, West London, W. C. 2, England 
Toronto, Ontario, Canada 
Kime’s International Law Directory 
Canadian Law List Kime’s International Law Direc- 
Cartwright & Sons, Ltd. tory, Ltd. 
24 Adelaide Street, East 4 New Zealand Avenue 
Toronto, Ontario, Canada London, E. C. 1, England 


Empire Law List 
Butterworth & Co. (Publishers) 
Ltd. 
88 Kingsway 
London W. C. 2, England 





The Calendar of the Association 


for February and March 


(As of January 28, 1954) 


February Dinner Meeting of Committee on Federal Legislation 
Dinner Meeting of Committee on Medical Jurispru- 

dence 
Dinner Meeting of Committee on Professional Ethics 


February Dinner Meeting of Committee on Legal Aid at Har- 
vard Club 
Meeting of Section on Litigation 
Meeting of Committee on State Legislation 


February Dinner Meeting of Executive Committee 
Meeting of Section on Wills, Trusts and Estates 


February Dinner Meeting of Committee on Admiralty 
Dinner Meeting of Committee on Domestic Relations 
Court 
Dinner Meeting of Law Reform Committee Subcom- 
mittee on Section go of the Judiciary Law 


February Dinner Meeting of Committee on Copyright 
Dinner Meeting of Committee on Municipal Affairs 


February Meeting of Committee on State Legislation 


February Meeting of Section on Labor Law 
Dinner Meeting of Committee on Municipal Court 
Dinner Meeting of Committee on Taxation 


February Dinner Meeting of Committee on Bill of Rights 
Meeting of Library Committee 


February Dinner Meeting of Committee on Bankruptcy and 
Corporate Reorganizations 
Meeting of Committee on State Legislation 
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Meeting of Committee on Admissions 

Meeting of Committee on Foreign Law 

Dinner Meeting of Committee on Insurance Law 

Dinner Meeting of Committee on Courts of Superior 
Jurisdiction 

Meeting of Section on Taxation 


Meeting of Section on Jurisprudence and Comparative 
Law 


Dinner Meeting of Committee on International Law 
Meeting of Committee on State Legislation 


Round Table Conference, 8:15 P.M. Guest to be an- 
nounced later 


Meeting of Section on Trade Regulation 
Dinner Meeting of Committee on Trade Regulation 
and Trade Marks 


Dinner Meeting of Committee on Federal Legislation 

Dinner Meeting of Committee on Medical Jurispru- 
dence 

Dinner Meeting of Committee on Professional Ethics 


Meeting of Committee on State Legislation 


Dinner Meeting of Executive Committee 
Meeting of Section on Wills, Trusts and Estates 


Dinner Meeting of Committee on Domestic Relations 
Court 


Dinner Meeting of Committee on Municipal Affairs 


Stated Meeting of the Association, 8:00 P.M. Buffet 
Supper, 6:15 P.M. 
Meeting of Committee on State Legislation 


Dinner Meeting of Committee on Insurance Law 
Meeting of Section on Labor Law 


Opening of Photographic Show. 4:30 P.M. 


Meeting of Library Committee 





M. 


March 


March 


March 
March 


March 


March 


March 


March 
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Dinner Meeting of Committee on Bankruptcy and 
Corporate Reorganizations 
Meeting of Committee on State Legislation 


Meeting of Committee on Admissions 
Dinner Meeting of Committee on Foreign Law 


Dinner Meeting of Committee on Bill of Rights 


Meeting of Section on Litigation 
Meeting of Committee on State Legislation 


Dinner Meeting of Committee on Courts of Superior 
Jurisdiction 

Meeting of Section on Jurisprudence and Comparative 
Law 

Round Table Conference, 8:15 P.M. Guest to be an- 
nounced later 


Meeting of Section on Trade Regulation 
Dinner Meeting of Committee on Trade Regulation 
and Trade Marks 


Meeting of Committee on State Legislation 


Ninth Annual Association Night, 8:30 P.M. 





Hotchpotch or Integration 


By BETHUEL M. WEBSTER 


Notes for a Speech at the Annual Meeting 
of the New York State Bar Association 


January 29, 1954 


The catalogue of complaints directed at our judicial system is 
impressive—calendar congestion, mounting delay in the trial of 
tort cases, cost of appeals and of litigation in general, multiplicity 
of courts with overlapping jurisdiction, outmoded rules of prac- 
tice and procedure, political influence and patronage. 

The most critical concern of the moment is undue delay in the 
trial of personal injury cases before juries. For some years delays 
of three years and more have been commonplace in New York 
City—a respect in which, unhappily, we lead the nation. New 
York City is not the sole delinquent: As of June 30, 1953, 19 
counties were nine months or more behind, an increase of 3 
counties over the previous year. 

In Kings delay in the trial of tort jury cases is 56 months, with 
New York and Queens not much better—42 and 43 months re- 
spectively. Think of it! A person hurt today must expect to wait 
five years or more for his case to be tried before a jury. How can 
witnesses recall details of events which occurred five years ago? 
What of the plaintiff who suffers an incapacitating injury and 
does not have savings to provide for himself and family? 

The complaints have not gone unnoticed. We have been 
especially fortunate in the leadership of the Presiding Justices 
of the Appellate Divisions in New York City, Justices Peck and 
Nolan, and their colleagues on the Supreme Court. Action to deal 
with the problem of personal injury cases has been taken. That 


I am indebted to the staff of The Association of the Bar of the City of New York’s 
Special Committee on Studies and Surveys of the Administration of Justice, of 
which Edward S. Greenbaum is Chairman, and especially to Richard J. Powers, for 
information and suggestions contained in this speech. 
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action has reduced delay in the Supreme Court in New York City. 
In one year the backlog of jury cases pending in New York 
County was reduced by almost 50%—from 13,000 to 7,000. Last 
December in Kings, during a special calendar call in which all of 
the justices participated, approximately 5,000 cases were moved 
out of the Supreme Court. 

We must face the fact, however, that our house is not in order. 
Our judicial system is not working smoothly or effectively. 
Measures taken, and being taken, are inadequate. ‘They have 
plugged the holes and prevented a breakdown—they are not a 
cure. 

The structure and operation of the system are at fault. In New 
York State there are 18 or more courts or groups of courts, each 
separately administered, each largely independent. Practice and 
procedure are governed in part by a variety of statutes relating to 
specific courts, in part by rules of various courts, and in part by 
rules of different branches of the Supreme Court sitting in the 
ten judicial districts or in the four judicial departments. Except 
for the control of the Legislature and the limited authority of the 


Presiding Justices of the four Appellate Divisions over courts 
within their jurisdiction, the courts are almost without direction. 
The lack of organization leads to inefficiency, delay, and high 
costs. 


We cannot honestly deny the charge that the system is archaic, 
complex, expensive, and uncertain. 

It is complex and uncertain because there are too many courts, 
too loosely integrated—if indeed they are integrated at all. 
Lawyers and litigants are perplexed by overlapping jurisdictions 
and procedures. It is said that the courts devote 10% or more of 
their time to questions of jurisdiction. Too much time is spent 
shuffling from one court to another in an effort to resolve an 
issue which, but for jurisdictional limitations, might have been 
dealt with in a single court. This is not right; it is not necessary. 

I refer for illustration to Professor Gellhorn’s recent report to 
a Special Committee of The Association of the Bar appointed to 
study the administration of the laws relating to the family. Pro- 
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fessor Gellhorn relates that no fewer than five different courts in 
the City of New York participate in considering one or another 
aspect of the family’s interrelated problems: 


“Neglect and delinquency reach the Children’s Court. 
Support claims may involve the Supreme Court or the 
Family Court or the Court of Special Sessions. Desire to 
modify or dissolve the marital status leads to the Supreme 
Court. Disputes concerning custody of children go to the 
Supreme Court or in some circumstances to the Children’s 
Court. Adoptions are primarily the concern of the Surro- 
gate’s Court, though the Children’s Court also possesses a 
measure of jurisdiction. Intra-family disorderliness be- 
comes a problem for the Home Term of the Magistrate’s 
Court unless some other court snatches jurisdiction 
instead.” 


This need for integration and centralized administration was 
also demonstrated by calendar calls recently conducted in Man- 
hattan and Brooklyn. The judges found that many personal in- 
jury actions were brought in the Supreme Court, when, because 
of the damages claimed, they should have been brought in one of 
the local courts. 

In New York City there are three different courts in which a 
personal injury action may be brought. The only essential differ- 
ence is the limit of monetary jurisdiction. The Municipal Court 
has jurisdiction up to $3,000, the City Court up to $6,000, and 
the Supreme Court has unlimited jurisdiction. It was thought 
that the recent constitutional amendment increasing the mone- 
tary jurisdiction would encourage lawyers and litigants to bring 
suit in lower courts where a more speedy trial might be had. 
The results to date have not been satisfactory. Lawyers still in- 
sist on instituting suits in the Supreme Court in the hope that 
juries will go along with their claims. 

Our complex system is expensive. I doubt if anyone is possessed 
of the facts for an informed estimate of what it costs to operate 
and maintain the present system. It probably runs as high as forty 
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or fifty million dollars a year. The cost cannot be computed be- 
cause the courts are financed by three units of government-—state, 
county, and municipal—and there is no central agency to super- 
vise the financing of the courts. 

Surprisingly, the State contributes only about one-sixth. The 
City of New York contributes more than 50%. For the fiscal year 
1953-4 the budget appropriation for the judiciary in New York 
City totaled $24,000,000, exclusive of that portion of the salary of 
Supreme Court Justices paid out of the State Treasury. More 
than two-thirds of the judiciary budget represents salaries for 
the 300 judges and official referees and 3,500 court employees who 
staff the eight groups of courts in our City. , 

The judiciary budget for the City of New York just about 
equals the budget for the entire federal judicial system. It costs 
ten to fifteen million dollars more per year to operate, staff, and 
maintain our state court system than it does all of the federal 
courts. The facts suggest that our system is expensive. 

I doubt if anyone knows what our judicial establishment 
should cost. But it seems clear that an integrated and streamlined 
system would tend to reduce operating expenses, perhaps to the 
extent of several million dollars. That, of itself, would be worth 
while. 

But the basic problem is that our court system is archaic— 
having its origin in the Constitution of 1846. The 1846 Conven- 
tion was concerned with the haphazard and uncontrolled 
growth of the system and with its inability to satisfy the needs of 
changing times. And it did succeed in establishing the Supreme 
Court and Court of Appeals, as we know them today, and left 
the way open for the Appellate Divisions. To the extent that the 
Convention attempted to integrate the courts and reduce the 
number, its recommendations were sound and forward-looking. 

The work of that Convention is a lesson for today. Stimulated 
by public dissatisfaction with the inertia and selfishness of a small 
but powerful group of judges who would not face the need for 
procedural changes and structural reorganization, the Conven- 
tion planned to simplfy the courts by establishing a single court 
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(sitting in divisions) in place of the growing number of existing 
courts. The Convention proposed two courts of original jurisdic. 
tion—a superior court and an inferior court. Intermediate courts 
of original jurisdiction, such as the county courts and the court of 
common pleas, were to be merged. In their place a Supreme 
Court with unlimited original jurisdiction in law and equity was 
recommended. Such a court would be statewide. A Court of Ap- 
peals was recommended, its jurisdiction limited to appeals. In 
broad outline, you have the framework of our present system. 

The recommendation of the Convention met with limited 
success. By a margin of one vote the proposal to abolish the 
county courts was defeated. Even in those days, apparently, vested 
interests and reaction prevailed. But of great potential signifi- 
cance was the provision of the 1846 Constitution which author- 
ized the Legislature to establish local courts of limited civil and 
criminal jurisdiction. That provision is the source of much of 
today’s complexity and confusion. 

As the State grew in population and commercial activity, the 
need for courts of inferior jurisdiction in metropolitan areas 
must have seemed imperative. The desirable elements of uni- 
formity and integration in the administration of the courts gave 
way to expediency. 

The trend away from a centralized court system may have been 
necessary and inevitable. Certainly, the courts had to keep pace 
with changing times just as they must today. The difficulty was, 
however, that as the new courts of inferior jurisdiction were es- 
tablished little thought was given to their organization, makeup, 
and jurisdiction in relation to existing courts. Thus, the courts 
developed without plan or design. Despite occasional efforts to 
revamp the structure, not much has been accomplished. The con- 
sequence is that today there is no system at all. 

The only bright spot in our present system is the two courts of 
statewide jurisdiction—the Supreme Court with the Appellate 
Divisions and the Court of Appeals. These are structurally sound, 
and current in their work except for tort jury trials. But they are 
administratively weak. Each Justice is, in large measure, master 
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of his performance and his fate and, consequently, his services are 
not put to maximum use on behalf of the system as a whole. 

Serious need exists for coordinated administrative authority 
and facilities and a rule-making power. These exist to a limited 
degree at present in each judicial district and department but 
must be strengthened and extended to cover the system as a whole 
if the business of the courts is to be transacted efficiently and 
effectively. 

The local courts are the soft spots. There, reorganization is 
essential if we are to achieve prompt, efficient, and economical 
administration of justice. The local courts, established by special 
acts or city charters, number in the thousands and vary in 
organization, practice, procedure, standards, efficiency and com- 
petence of personnel. In New York City, for example, there is a 
County Court, City Court, Court of Special Sessions, Magistrate’s 
Court, and others in each of the five counties. It is apparent that 
nothing short of a thorough reorganization can bring to these 
courts common practice or common standards. 

With a truly statewide judicial system organized and directed 
by a central administrative authority, it would be possible to 
maintain uniformly high standards of administration through- 
out the State; to equalize the workloads of the various judges and 
relieve congested dockets by assigning judges among the various 
courts as the pressure of business requires; to obtain the econo- 
mies which would result from centering the business administra- 
tion of the courts in one office; and to establish a uniform 
procedure and practice which would eliminate needless tech- 
nicalities, simplify trials, and encourage settlements. 

I do not suggest—though I should like to—that there should be 
only two courts of original jurisdiction. A State such as New York 
may have need of some specialized courts. The specialized prob- 
lems of family law come to mind. But it does seem to me that it 
would be possible to reduce the number of civil and criminal 
courts. There is no need for three or more distinct and separate 
trial courts of varying civil and criminal jurisdiction in New 
York. If it is desirable to deal with civil and criminal matters in 
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separate courts—and I doubt it—the number of such courts 
should be reduced and made statewide. 

The basic object of any plan, then, would be to abolish most 
of the existing courts of inferior civil and criminal jurisdiction 
and to replace them with a statewide court of inferior jurisdic- 
tion. By this means the minor courts could be brought into the 
system without disrupting the higher court structure. 

No one thinks that our court system could be perfected over- 
night. But the people of our state have an opportunity today, 
perhaps their last, to make a new attack. The Temporary Com- 
mission on the Courts is hard at work. Our Associations and 
others throughout the State are cooperating with them, and our 
hopes are high. When they have reached their conclusions, and 
made their reports, the support of Bench and Bar, and of the 
lay public, must be mobilized to assure that hopes are not again 
in vain. 
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Recent Decisions of the United States 
Supreme Court 


By MARviIN SCHWARTZ and Epwin M. ZIMMERMAN 


THEATRE ENTERPRISES, INC. V. PARAMOUNT FILM 
DISTRIBUTING CORP., ET AL. 


(January 4, 1954) 


The Supreme Court laid to rest in the instant case the notion that “con- 
scious parallelism” of business behavior constitutes a Sherman Act offense. 

Petitioner owns and operates a motion picture theatre in a suburban 
neighborhood shopping district some six miles from the downtown Ballti- 
more shopping district. Treble damages were claimed because the respond- 
ent motion picture producers and distributors had allegedly conspired to 
restrict first-run films to the downtown Baltimore theatres, thus confining 
petitioner’s suburban theater to subsequent runs and unreasonable clear- 
ances. Petitioner introduced no direct evidence of an illegal agreement 
among the defendants but contended that conscious unanimity of action 
by the defendants should be measured against the background of findings 
in prior litigation that the same respondents had conspired to impose a 
uniform system of runs and clearances without adequate explanation to sus- 
tain them as reasonable restraints of trade (the Paramount case; see 334 U.S. 
131, 339 U.S. 974). A jury in the United States District Court for the District 
of Maryland returned a general verdict for the defendants and the Court 
of Appeals for the Fourth Circuit affirmed, 201 F. 2d 306. 

On certiorari the judgment of dismissal was affirmed, the Supreme Court 
rejecting petitioner’s contentions that the trial judge erred in his instruc- 
tions to the jury and should have directed a verdict in petitioner’s favor. 

With respect to the latter contention, Justice Clark wrote for the Court 
that 


“The crucial question is whether respondents’ conduct toward pe- 
titioner stemmed from independent decision or from an agreement, 
tacit or express. To be sure, business behavior is admissible circum- 
stantial evidence from which the fact finder may infer agreement. .. . 
But this court has never held that proof of parallel business behavior 
conclusively establishes agreement or, phrased differently, that such 
behavior itself constitutes a Sherman Act offense. Circumstantial evi- 
dence of consciously parallel behavior may have made heavy inroads 
into the traditional judicial attitude toward conspiracy; but ‘conscious 
parallelism’ has not yet read conspiracy out of the Sherman Act 
entirely.” 
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Justice Clark said of the Paramount decrees, which were received in evi- 
dence pursuant to section 5 of the Clayton Act, that they only were prima 
facie evidence of a conspiracy embracing a particular time and a particular 
place. Additional evidence was required to relate the Paramount conspiracy 
to Baltimore and to the claimed damage period. 

Mr. Justice Black dissented on the ground that the instructions to the jury 
deprived petitioner of a large part of the benefits afforded by section 5 of 
the Clayton Act. 

Mr. Justice Douglas did not participate in the decision. 


GENERAL PROTECTIVE COMMITTEE V. S.E.C. 
(January 4, 1954) 


In this case, the interrelationship between two provisions of the Public 
Utility Holding Company Act which each provide a separate avenue into the 
courts was examined and clarified. 

Section 11(e) of the Public Utility Holding Company Act permits a regis- 
tered holding company to submit to the Securities and Exchange Commis- 
sion, voluntarily, a plan for reorganization which would reshape the system 
of companies into an organization permitted by the Act. Section 11(e) also 
provides that the Commission at the request of the holding company may 
apply to a court to enforce and carry out the terms and provisions of the 
submitted plan. 

Section 24(a) provides that any person aggrieved by an order issued by the 
Commission under the Act may obtain a review of such order in a federal 
Court of Appeals. 

After a series of steps for the purpose of complying with the Public Utility 
Holding Company Act, the United Corporation submitted a plan under 
Section 11(e) which contained four provisions: the sale by United of certain 
securities which it held; the offer by United of portfolio securities or, in cer- 
tain cases, cash to stockholders who wished to withdraw from the company; 
the cancellation of outstanding option warrants for the purchase of common 
stock; and the amending of the charter and by-laws to provide for cumulative 
voting in the election of directors and a 50% quorum at stockholders meet- 
ings. The Commission approved the plan but stated that the provisions for 
the cancellation of the warrants and amendment of the charter and by-laws 
would not be operative until a United States District Court, upon applica- 
tion as provided in Section 11(e), entered an order enforcing those provisions. 

Some common stockholders thereupon filed a petition for review in the 
Court of Appeals under Section 24(a) of the Act. They challenged the pro- 
visions of the plan relating to the sale by United of some of its holdings and 
the offer by United to those of its stockholders who wish to withdraw. They 
also requested that the other two provisions, which the Commission had 
designated as the subjects of an enforcement order by a District Court under 
Section 11(e), be approved by the Court of Appeals. At this point a protective 
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committee representing holders of the option warrants which would have 
been wiped out by one of these latter provisions of the plan, moved to inter- 
vene in the Court of Appeals claiming the forfeiture of the warrants was not 
justified. The Commission and the Company opposed the intervention on 
the ground that by reason of the Commission’s order and as a result of the 
operation of Section 11(e) of the Act, only the District Court had jurisdiction 
to review the provision relating to the elimination of warrants. The Court of 
Appeals, however, permitted the intervention, holding that so long as the 
Commission had not actually applied to a District Court under Section 11(e) 
to enforce the provision of the plan in question, the Court of Appeals had 
exclusive jurisdiction to review the entire plan, including that provision. 
The Court of Appeals further held that if it were to affirm or modify the 
order of the Commission approving the plan, the District Court upon ap- 
plication to it under Section 11(e) for enforcement would have no function 
except to enforce the plan as modified, since the ruling by the Court of Ap- 
peals on the fairness of the plan would be binding. The Court of Appeals 
thereupon reviewed the entire plan, including the provisions which were to 
be enforced by order of the District Court, and found the plan fair and 
equitable in all respects and affirmed the Commission’s order. 

The Supreme Court in a unanimous decision written by Justice Douglas 
held that where the Commission reserved for enforcement proceedings in 
the District Court under Section 11(e) certain provisions of the plan, the 
Court of Appeals was restricted in its review under Section 24(a) to those 
provisions not so reserved. Hence, in this case the Court of Appeals did not 
have jurisdiction to review questions pertaining to the elimination of the 
option warrants and to the amendment of the charter and by-laws, but did 
have authority to review the provisions relating to the sale of securities and 
the withdrawal offer. 

Justice Douglas asserted that Section 11(e) was meant by Congress to per- 
form a somewhat different function than Section 24(a). Section 11(e) applies 
only to the voluntary reorganization plans submitted by a holding company 
to the Commission in order to comply with the Act, and gives the registered 
holding company the standing to ask that the enforcement machinery of the 
Act be placed behind its voluntary plan. The Commission may or may not 
accede to the Company’s suggestion that court enforcement be obtained, 
and the nature of the problems implicit in the operation of the plan will 
determine the manner in which the Commission exercises its discretion in 
deciding on the Company’s request for enforcement. 

Justice Douglas noted that in some cases the Commission might refuse to 
request enforcement of less than all phases of a plan. Where the several 
aspects of a plan, however, were not intimately related, as in this case, the 
Commission may request enforcement only as to some provisions of the plan. 
Once the Commission decided to request enforcement, the functioning 
of the District Court in the effectuating of the plan was not to be frustrated 
by the presentation of grievances to the Court of Appeals under Section 
24(a). 
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In this case the result is that the common stockholders objecting to the 
withdrawal offer take their grievance to the Court of Appeals while the op- 
tion warrant holders must state their objections in the District Court. But 
this to Justice Douglas is not objectionable since the Company could have 
taken the steps of selling its securities, or of giving stockholders the oppor- 
tunity to withdraw, in separate stages, independent of a voluntary over-all 
plan under Section 11(e). In that case, aggrieved stockholders would clearly 
have had no recourse to the courts except through Section 24(a). 

Congress did not provide that all or none of the provisions of the plan 
of voluntary reorganization must go into the enforcement proceedings under 
Section 11(e). Justice Douglas suggests that the history of voluntary reor- 
ganizations may have been such that litigious issues were not expected to 
be numerous and that only selected phases were thought to require enforce- 
ment proceedings. Hence, under the procedure prescribed by Congress as 
interpreted in this case, both the common stockholder and the option 
holder have their day in court, albeit in different courts performing different 
functions. 


GARNER V. TEAMSTERS UNION 
(December 14, 1953) 


A Pennsylvania statute which declares it to be an unfair labor practice for 
an employer to compel his employees to belong to a union has been inter- 
preted by courts in Pennsylvania also to prohibit a union from picketing an 
employer for the purpose of coercing him to compel his employees to belong 
to a union. The federal Labor Management Relations Act has a provision 
which prohibits picketing by a union for such a purpose. The question of the 
relationship between these two statutes was raised in this case when, in a 
labor controversy affecting interstate commerce and involving picketing of 
the above nature, an injunction against the picketing was issued by a state 
court. The Supreme Court of Pennsylvania reversed the lower court which 
issued the injunction, and held that state remedies were precluded because 
the federal statute had occupied the field. On certiorari, the Supreme Court 
of the United States affirmed the Supreme Court of Pennsylvania in a 
unanimous decision. 

Justice Jackson wrote the opinion for the Court and simplified considera- 
tion of the problem by eliminating as inapplicable in the case such con- 
siderations as the historical power of a state over public safety or use of 
streets and highways, or the existence of an hiatus in the federal regulatory 
scheme which would leave a vacuum unless state regulation was permitted, 
or the likelihood that the federal administrative agency would decline to 
exercise its power once its jurisdiction was invoked. He stated that Congress 
had seen fit to act with respect to this type of labor controversy and had pro- 
vided the National Labor Relations Board with power to entertain the em- 
ployer’s grievance, issue a complaint and, pending a final hearing, seek an 
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injunction from a United States District Court to prevent irreparable injury. 

To decide whether in these circumstances federal regulation was to be con- 
sidered as exclusive, Justice Jackson turned to the structure of the federal 
statutory scheme. An examination of the federal legislation made it clear that 
Congress regarded a centralized administration of the rules of law governing 
labor controversies and the following of specific procedures in dealing with 
grievances as important. Justice Jackson pointed out that a “multiplicity of 
tribunals and a diversity of procedures are quite as apt to produce incom- 
patible or conflicting adjudications as are different rules of substantive law.” 
Since the federal act pointed so strongly towards one central administration 
in this area, Justice Jackson held that a concurrent state administration of 
a parallel set of state laws had to fall by the wayside. 

Justice Jackson next turned to the argument that the federal statute was 
concerned only with enforcement of a public right whereas the state equity 
powers were invoked by private parties to enforce private rights, and that the 
distinction between the public and private rights was such that federal occu- 
pancy of the one field did not prevent a state from exercising its conventional 
equity power in the other. To this he replied by pointing out that the 
Pennsylvania statute was as much concerned with the public right as was the 
federal act. Moreover, even should the distinction between the nature of the 
rights enforced by the two respective acts be accepted, it did not follow that 
state and federal authorities could act to supplement one another in cases of 
this type. Although the nature of the rights may be different, a conflict would 
remain in the application of the separate remedies of each statute upon the 
same activity. Under both systems of regulation there is the possibility of an 
injunction against picketing, and hence, according to Justice Jackson, unless 
the unrealistic assumption be made that both authorities would always agree 
as to whether picketing should continue or not, or that a state injunction 
would be automatically dissolved once the federal administrative agency acts, 
there is the likelihood of conflict. The detailed description in the federal act 
of a procedure for restraining specific types of picketing implies that other 
picketing was to be free of restraint, a policy which would be impinged upon 
were the state regulation argued for here permitted. 

Justice Jackson concluded that the exercise of federal power for the pro- 
tection of public or private rights became the law of the land and was not to 
be curtailed or extended by state procedure merely because some doctrine of 
private right was applied. The distinction between public and private rights 
was too unsettled and ambiguous to serve as a dividing line between federal 
and state power. If the public interest was found by Congress to require en- 
forcement by official bodies rather than by private initiative, the latter will 
ordinarily be excluded unless Congress by express terms or by clear implica- 
tion provided for the alternative or supplemental state remedies. Hence, in 
this case the petitioners were obliged to present their grievance to the Na- 
tional Labor Relations Board, and could not seek redress from a state 
tribunal. 

It should be noted that the reasoning of Justice Jackson’s opinion is such 





64 THE RECORD 


that state action would, ordinarily, be precluded with respect to all activities 
affecting interstate commerce and constituting unfair labor practices under 
the federal statute. However, specific associated questions remain to be 
answered, among them being the problem of the remedy available to the 
federal Board to enforce its exclusive jurisdiction, the nature of the state 
action which is precluded, and the effect of a policy of the federal Board 
of declining to exercise its jurisdiction in certain matters. An answer to the 
first of these questions may be forthcoming when Capital Service, Inc. v. 
NLRB, no. 398, is decided, certiorari having been granted on the question 
of whether, once a state court has issued an injunction, a federal District 
Court could, at the request of the NLRB, enjoin on the ground of the 
exclusive federal jurisdiction, the enforcing of the state injunction. One 
or both of the next two questions may be answered by the decision in 
United Construction Workers v. Laburnum Construction Corp., no. 188, 
where a state court tort suit based on acts constituting unfair labor practices 
under the federal statute was brought, and where, when certiorari was 
granted, the Government was invited to submit a memorandum setting 
forth NLRB policy in declining to exercise jurisdiction or in agreeing to the 
exercise of jurisdiction by a local body. 


BANKERS LIFE & CASUALTY CO. V. HOLLAND 
(November 30, 1953) 


After five years of experience under the transfer provisions of title 28, 
United States Code (§§ 1404 and 1406) and persistent refusals by denial of 
certiorari to decide whether transfer orders were subject to interlocutory ap- 
pellate review, the Supreme Court has held that a District Court transfer 
order entered pursuant to section 1406 may not be reviewed by mandamus 

The Courts of Appeals have held uniformly that transfer motions do not 
give rise to orders which are appealable, but the consensus of decision has 
been that such orders were reviewable by mandamus. The notable exception 
was the Third Circuit, where mandamus was held inappropriate if there was 
no question of the District Court’s “power” to transfer and if the District 
Court exercised its discretion to grant or deny the transfer motion. All States 
Freight, Inc. v. Modarelli, 196 W. 2d 1010 (gd Cir. 1952). In the Second Cir- 
cuit, transfer orders have been reviewed by mandamus with the unique quali- 
fication that if the District Court possessed “‘power’’ of transfer and did in 
its discretion order transfer of the case, review must be had in the Court of 
Appeals ad quem, that is, the Court embracing the district to which the 
action had been transferred. If, on the other hand, the District Court denied 
a transfer motion, mandamus was appropriate in the circuit embracing the 
district in which the motion was made, the circuit a quo. Foster-Millburn 
Co. v. Knight, 181 F. 2d 989 (2d Cir. 1950); Magnetic Engineering Mfg. Co. 
v. Dings Mfg. Co., 178 F. 2d 866 (2d Cir. 1950). 

In the instant case, petitioner’s complaint in the Southern District of 
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Florida for treble damages under the antitrust laws named as defendants 
the insurance commissioners of Georgia and Florida, one other individual 
and four insurance companies doing business within the district. The 
Georgia commissioner was personally served in Florida and moved to dis- 
miss the complaint as to him for improper venue. 

The relevant venue statute, 15 U.S.C. §15, provides that treble damage 
actions may be brought “in the district in which the defendant resides or is 
found or has an agent.” The Georgia commissioner was not a resident of the 
district in which the action was pending, but petitioner contended that he 
was “found” there and had agents there because he was a member of a con- 
spiracy whose other members were residing and carrying on their illegal 
business there. The District Court found that venue was improper and 
ordered the action as to the Georgia commissioner severed and transferred 
to the Northern District of Georgia—also within the Fifth Circuit. A petition 
for a writ of mandamus was denied by the Court of Appeals, 199 F. 2d 593, 
and the Supreme Court’s grant of certiorari was limited to the single question 
“Is mandamus an appropriate remedy to vacate the order of severance and 
transfer as an unwarranted renunciation of jurisdiction which would compel 
needless duplicity of trials and appeals to enforce the right to a single trial 
against all defendants in a proper forum?” 345 U.S. 933. 

Petitioner contended in the Supreme Court that since venue was properly 
laid in Florida the District Court lacked “power” or jurisdiction to transfer 
the case to Georgia. The Court’s answer, in an opinion by Mr. Justice Clark, 
was that the District Court had jurisdiction of both the subject matter of the 
action and of the person of the Georgia commissioner; it was, therefore, 
necessary in the due course of the litigation for the Court to rule on the 
motion and in so doing to decide the underlying question of venue. The 
District Court’s decision of the venue question—even if erroneous—did not 
oust its jurisdiction, for “jurisdiction need not run the gauntlet of reversible 
error.” Even if it be assumed that erroneous transfer of the case would de- 
feat the objective of trying related issues in a single action and would give 
rise to a myriad of legal and practical problems as well as inconvenience to 
both courts, those difficulties must have been contemplated by Congress 
when it provided that in the federal courts only final decisions were 
reviewable. 

Mr. Justice Douglas concurred without opinion. 

Mr. Justice Frankfurter, joined in dissent by Justices Jackson and Min- 
ton, wrote that the writ of certiorari should have been dismissed as improvi- 
dently granted. The dissenters seized upon the majority opinion’s indication 
that petitioner’s venue contention was frivolous to conclude that venue was 
improperly laid in Florida. And once it is clear that the Georgia commis- 
sioner was entitled to severance and transfer, all discussion of the limits of 
mandamus becomes “irrelevant and gratuitous.” The dissenters’ view of the 
decision was that the Court held only that mandamus will not issue to com- 
pel a District Court to entertain a frivolous claim. The dissenters observed, 
also, that the majority's discussion of mandamus will not help decision when 
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a party is dismissed from a litigation for reasons not as obviously compelling 
as here or when postponement of review would involve a protracted trial 
with concomitant heavy costs and great inconvenience. 

The dissenters’ argumentative reading of the opinion cannot obscure the 
fact that the Court refused to permit review of the transfer order even though 
its correctness depended upon correct resolution of the venue question—a 
pure question of law. It would seem that mandamus is at least equally un- 
available to review the exercise of judicial discretion underlying orders made 
under section 1404 solely for the convenience of parties and witnesses and in 
the interest of justice. 
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Committee Report 


COMMITTEE ON UNIFORM STATE LAWS, ACTING 
JOINTLY WITH THE SPECIAL COMMITTEE ON 
THE UNIFORM COMMERCIAL CODE OF THE NEW 
YORK STATE BAR ASSOCIATION 


REPORT ON THE PROPOSED 
UNIFORM COMMERCIAL CODE 


INTRODUCTION 


The above named Committees, acting jointly and commonly referred to 
as the “Joint Committee,” made reports in January 1953 to The Association 
of the Bar of the City of New York and the New York State Bar Association. 
The reports, which were identical except in formal and procedural respects, 
consisted of more than forty printed pages of text, appendix and bibliogra- 
phy. Since the Joint Committee adheres to its views and recommendations as 
set forth in those reports, it now confines itself to the present status of the 
Code in the State of New York, its legislative history in other states in 1953 
and the changes which have been approved by its sponsors since the publica- 
tion of the official Text and Comments in 1952. 


STATUS IN NEW YORK 


In the January 1953 reports the Joint Committee recommended a publicly 
sponsored and financed study of the Code, looking to an informed decision 
as to whether or not the Code should be enacted, in whole or in part, either 
in its present form or with revisions or amendments, or merely used in part 
as a basis for revision of and additions to existing statutes. A resolution to 
this effect was unanimously passed at a stated meeting of The Association of 
the Bar of the City of New York on January 20, 1953. The President of the 
New York State Bar Association, by authority of its Executive Committee, 
had already made recommendations to Governor Dewey for a publicly 
financed study of the Code. As a result of these and similar positions taken 
by other interested groups, the Code has been referred to the New York Law 
Revision Commission for study and report and the sum of $50,000 has been 
made available to the Commission for the purpose. This sum is in addition 
to its normal substantial appropriations. The Joint Committee is informed 
that the Commission has retained expert technical assistance and that public 
hearings will be held in several cities of the State. In view of the complexitv 


67 





68 THE RECORD 


of the matter and the variety of views known to be held by interested in- 
dividuals and groups, it is expected that the Commission’s final report will 
not be ready in time for action by the New York Legislature in 1954. 

The Law Revision Commission has, from the beginning of its work on the 
Code, stressed its desire to secure help from all groups and individuals who 
have studied the Code, including the Joint Committee as a whole and its 
individual members and former members. The Joint Committee agrees that 
its members should cooperate fully with the Commission, but believes that 
this can best be done on an individual basis (or in an appropriate case as a 
representative of another group) except as to matters on which the Commit- 
tee as a whole has taken a position, as in the Committee’s formal reports. 
Any member testifying before the Commission or submitting data to it would 
seriously limit his usefulness if he were required to check each important 
statement with the Joint Committee, but nothing less could assure the mem- 
ber or the Commission that the member spoke for the full Committee. 


LEGISLATIVE HISTORY IN OTHER STATES 


The Code was enacted in Pennsylvania in 1953, effective July 1, 1954. It 
was amended soon after passage to incorporate certain late changes approved 
by the sponsors as hereinafter mentioned. The Code was also introduced in 
1953 in the legislatures of California, Connecticut, Illinois, Indiana, Massa- 
chusetts, New Hampshire, Utah and Wisconsin, but was not enacted in any 
of those states. In California, Connecticut, New Hampshire, Massachusetts, 
Rhode Island and Wisconsin it was referred to legislative committees or to 
commissions for study. It is expected that the Code will be introduced and 
pressed for passage in a number of states in 1954. 


CHANGES BY THE SPONSORS 


Since the publication in 1952 of the official Text and Comments discussed 
by the Joint Committee in its 1953 reports, the sponsors of the Code have 
approved a number of changes. These, together with a list of errata and 
minor editorial changes, have been published by the American Law Insti- 
tute in a pamphlet dated June 1, 1953. Only the changes of substance are 
discussed herein. 


STOPPAGE IN TRANSITU 


Subsection (1) of Section 2-705 was amended so as to restrict the right of 
stoppage in transitu to cases involving (i) insolvency of buyers or (ii) car- 
load lots. This change was made as a result of representations by carriers 
that stoppage of less than carload lots is difficult, unnecessary for the protec- 
tion of sellers and should be restricted to insolvency situations. 
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PRESENTMENT OF INSTRUMENTS PAYABLE AFTER SIGHT 


Subsection (1)(b) of Section 3-503 was amended to read as follows: 
(b) where an instrument is payable after sight it must either be 
presented for acceptance or negotiated within a reasonable time after 
date or issue whichever is later; 


BULK SALES 


In Article 6 on bulk sales transactions, Section 6-103 was amended to 
exempt all transfers “made to give security for the performance of an obliga- 
tion” from the requirement of giving notice to creditors and other require- 
ments of that article. Formerly, that article required compliance with its 
provisions in the case of any security transfer which was not for “new value.” 
With the amendment, all security transfers will be exempt. A similar amend- 
ment was made in Section g—111 of Article 9. Sections 6-102, 6-105 and 
6-107 were also amended to conform to the changes in Section 6-103. 


WAREHOUSE RECEIPTS, BILLS OF LADING 
AND OTHER DOCUMENTS OF TITLE 


Sections 7-301, 7-302, 7-397, 7-309, 7-403, and 7-504 were amended to 
meet fears expressed by carriers that those Sections in the form found in the 
1952 edition of the Code, when read in conjunction with Section 1-106, 
might change well established rules of damages. These amendments required 
amendments in Sections 7-203, 7-204 and 7-209 to avoid an implication 
that the difference in language was intended to change the rules respecting 
other bailees. 


MUNICIPAL BONDS 


A new Section, numbered 8-105, was inserted in Article 8, reading as 
follows: 


Section 8-105. Securities Negotiable; Presumptions. 
(1) Securities governed by this Article are negotiable instruments. 
(2) In any action on a security the rules relating to proof of signa- 
tures, and to burden of proof after signatures are admitted or estab- 
lished, shall be the same as in actions on commercial paper (Section 


3-307): 
This Section is intended to meet fears by certain municipal bond counsel 
that such bonds would, under the Code as previously submitted, cease to be 


eligible investments under certain state laws since they might be held not to 
be negotiable instruments. 
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INSURANCE POLICIES AND THEIR PROCEEDS 





Article 9 was also amended so as to make it clear that loans on insurance 
policies are not within its scope. This was accomplished by an amendment to 
Section g-104, and an amendment to the Comment to Section 9-105. 


REPLEDGE OF SECURITIES 


Subsection (2)(e) of Section 9-207 was amended to make it clear that a 
broker carrying a customer’s securities on margin has the right to repledge 
his customer’s securities in a separate loan for the amount the customer owes 
on the securities. His right is limited to repledging the securities “upon 
terms which do not impair the debtor's right to redeem it.” 





PRIORITY AS BETWEEN SURETIES ON PERFORMANCE BONDS 
AND ASSIGNEES OF CONTRACTORS’ ACCOUNTS RECEIVABLES 


Section 9-312 of the 1952 Text of the Code provided that conflicting se- 
curity interests to the same collateral should rank in the order of time of per- 
fection, with certain exceptions, one of which was set forth in subsection (7) 
reading as follows: 


(7) A security interest which secures an obligation to reimburse a 
surety or other person secondarily obligated to complete performance 
is subordinate to a later security interest given to a secured party who 
makes a new advance, incurs a new obligation, releases a perfected 
security interest or gives other new value to enable the debtor to per- 
form the obligation for which the earlier secured party is liable. 


Subsection (7) was vigorously objected to by the Association of Casualty 
and Surety Companies on the grounds that the subsection would reverse 
existing case law and substitute a rigid rule in a field where the parties should 
have bargaining power. For the reasons (1) that the Editorial Board was con- 
vinced of the merits of the position taken by that Association, and (2) that 
the retention of subsection (7) would probably provoke controversy in every 
legislature in which the Code was introduced, the Editorial Board reversed 
the policy-decision embodied in the original inclusion of that subsection. 
Accordingly, the subsection was eliminated. 

The problem of priorities as between sureties and lenders has recently 
been important in financing United States Government contracts. Compare 
Coconut Grove Exchange Bank v. New Amsterdam Casualty Co. (149 F. 2d 
73), conferring priority on the lender, with Royal Indemnity Co. v. United 
States (93 F. Supp. 891), conferring it upon the surety. The elimination of 
subsection (7) would seem to improve the position of the surety in the ab- 
sence of an agreement as to priorities. 
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PRIORITY AS BETWEEN SUCCESSIVE LENDERS 


The Comment to Section 9-312 was also amended to clarify the fact that 


0 the first lender to file a financing statement is entitled to prevail over a lender 
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subsequently filing a financing statement, even though the actual advances by 
the first lender are subsequent in time to those of the second lender. 
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The Library 


SiwnEY B. Hitz, Librarian 


TREATY MAKING POWER OF THE UNITED STATES 
A BIBLIOGRAPHICAL GUIDE 


“The transaction of business with foreign nations is 


executive altogether.” 
THOMAS JEFFERSON 


On February 7, 1952 Senate Joint Resolution #130 (The 
Bricker Resolution) was originally sponsored by 59 Senators to 
stimulate full discussion of the treaty making power of the 
government. 

On January 7, 1953 Senate Joint Resolution #1 was introduced 
through Senator Bricker, by proponents interested in curtailing 
the powers of the Executive with respect to the treaty making 
power. 

Hearings on the amendment were held and Senate Report 
#412, 83rd Congress, First Session was printed. On page 2 of the 
majority report there appears this statement, “As a result of these 
hearings, the study of the Peace and Law Committee of the 
American Bar Association and other studies, it may fairly be said 
that the issue of amending the treaty power has been exhaustively 
considered.” 

With due respect for the statement referred to above it was 
found upon seeking material for study that no comprehensive 
guide to literature on the subject of the treaty making power of 
the United States was available. 

Recognizing that the Bricker Amendment involves funda- 
mental Constitutional changes and would have great effect upon 
international and domestic problems, the Librarians of this 
Association upon publication of the Report of the Senate Judi- 
ciary Committee undertook to ascertain and catalog the ma- 
terial which it appeared would be needed for any scholarly and 
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searching examination of the problems involved by the proposed 
resolution. 

In the hope that a full presentation of the problems which 
would be created by the proposed Constitutional change will be 
demanded by adherents to both sides of the question, the follow- 
ing check list of 500 references for study on the treaty making 
powers of the United States have been compiled. 

It is submitted that adequate study may be made by members 
of Congress, opponents and proponents of the Constitutional 
proposal, that the voters may come to a decision of their own, as to 
whether it is advisable again to amend the Constitution of the 
United States. 
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